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Access denied: court denies Fortescue access

to Pilbara railway lines

Michael Bradley and Jessica Vartuli MARQUE LAWYERS

On 4 May 2011, the Full Federal Court in Pilbara
Infrastructure Pty Ltd v Australian Competition Tribu-
nal' overturned the determinations of the Australian
Competition Tribunal (the Tribunal) with respect to the
declaration of railway lines under Pt IIIA of the Com-
petition and Consumer Act 2010 (Cth) (the Act).

In deciding the case, the court considered some of the
criteria that need to be taken into account by a Minister
or Tribunal when declaring a service.

In particular, the court looked at the appropriate test
to be applied in considering whether it would be
uneconomical for anyone to develop another facility to
provide the service. The court concluded that a much
narrower test of economic feasibility should be applied,
departing from previous decisions of the Tribunal and
the court.

The decision has significant implications not only for
any party seeking access to the Pilbara railway lines, but
to parties seeking access to services generally under the
Act.

Facts

Between 2004 and 2008, Pilbara Infrastructure Pty
Ltd, a subsidiary of Fortescue Metals Group Ltd (Fortescue),
applied to the National Competition Council (NCC) for
recommendations that access to the following four
railway lines in Western Australia and associated infra-
structure be declared services under Pt IITA of the Act:

e the Goldsworthy and Mt Newman lines, owned
and operated by BHP Billiton Iron Ore Pty Ltd and
BHP Billiton Minerals Pty Ltd (BHP); and

e the Hamersley and Robe lines, owned and oper-
ated by Rio Tinto Ltd (Rio Tinto).

The railway lines are used for the transport of iron ore
from mines to ports on the Western Australian coast and
Fortescue sought access so that it would be able to use
those railway lines to provide transport services itself.

Upon the recommendation of the NCC, the Treasurer
of the Commonwealth of Australia as the designated
Minister declared the Goldsworthy, Hamersley and Robe
lines for a period of 20 years.
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Rio Tinto appealed the decisions of the Minister
regarding the Hamersley and Robe lines to the Tribunal.
On 30 June 2010, the Tribunal:

* set aside the decision of the Treasurer to declare
the Hamersely line; and

¢ varied the expiration of the Robe line to 10 years,
instead of 20 years.

Fortescue and Rio Tinto appealed the decision of the
Tribunal with respect to those declarations to the Full
Federal Court of Australia.

The Full Court’s decision
The Full Court:

» dismissed Fortescue’s appeals, upholding the deci-
sion of the Tribunal not to declare the Hamersely
line; and

e allowed Rio Tinto’s appeal and set aside the
decision of the Tribunal to declare the Robe line.

In reviewing the decision of the Tribunal and coming
to those conclusions, the court considered the following
two criteria of which the Minister must be satisfied when
declaring a service.

1. That it would be uneconomical for anyone to
develop another facility to provide the service (see
s 44H(4)(b) of the Act). This was referred to as the
Criterion B Issue.

2. That access (or increased access) to the service
would not be contrary to the public interest (see
s 44H(4)(f) of the Act). This was referred to as the
Criterion F Issue.

What does uneconomical for anyone mean?

The court was required to consider the meaning of
“not economical for anyone to develop another facility”
and what test should be applied by a Minister or
Tribunal with respect to Criterion B.

Rio Tinto argued that the “private economic feasibil-
ity” test should be applied. If that test was applied,
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Criterion B should not be satisfied if it was privately
profitable for someone to build another facility to
provide the service in question.

The Tribunal had applied the “natural monopoly test”
and concluded that Criterion B would not be satisfied
because the existing facility can meet market demand at
less total cost than two or more facilities. The applica-
tion of the natural monopoly test was a departure from
the “net social benefit” test previously applied by
Tribunals.

In coming to a view on the appropriate test, the court
had regard to the background to the introduction of
Pt IITA of the Act to “shed some light on the thinking
which informs the legislation, but it is the text of s 44H
which is decisive”.?

The court was of the opinion that it was the intention
of the legislature that Criterion B was about economic
feasibility as opposed to economic efficiency, rejecting
the Tribunal’s application of the natural monopoly test.
The word “anyone” is a reference not to society as a
whole, but to participants in the marketplace.

When considering Criterion B, the Minister or Tribu-
nal needs to be satisfied, based on the facts of the
marketplace, that it is economically feasible for some-
one in the marketplace to develop another facility.
Criterion B does not support the Minister or the Tribunal
evaluating whether it would be economically efficient
from the perspective of the community as a whole for
another facility to be developed to provide the service,
which is essentially the monopoly test proposed by the
Tribunal.

In summary, the court concluded that where a person
is found to be economically able to develop its own
facility to provide the service, as was the case with
respect to a company such as Fortescue, then Criterion B
will not be satisfied, and the service cannot be declared.
The court said:

This might occasion some wastage of society’s resources in
some cases, but to say that, is to say no more than that the
intention of the Parliament to promote economic efficiency
did not trump the competing considerations at play in the
compromise embodied in s 44H(4)(b) of the Act.*

Should the Minister take costs of access
into account?

Even if Criterion B is satisfied, the Minister has a
residual discretion to refuse to declare a service if he or
she is not satisfied that access (or increased access) to
the service is not contrary to the public interest.

The Minister in considering whether to declare the
Hamersley line considered the costs of access to Rio
Tinto.

Fortescue and the NCC argued that alleged costs to
Rio Tinto of providing access to the services should not
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have been taken into account by the Minister when
declaring the service. Rather, these costs consequences
should be dealt with if the parties are unable to come to
an agreement and the terms of access are arbitrated by
the Australian Competition and Consumer Commission.

The Tribunal considered that it was appropriate that
costs of access be taken into account, despite the fact
that some of those consequences are possibly specula-
tive, as those consequences cannot simply be ignored:
“The Tribunal should consider consequences that are
likely to arise as a result of access, giving them a weight
that pays regard to their degree of likelihood.”

The court concluded that the Tribunal had applied the
correct approach to the application of Criterion F, adding
that a material improvement in competition in a market
does not necessarily outweigh the likelihood of a cost to
the public interest in the making of a declaration.®

Implications for the parties

What immediately follows from this decision is that
Rio Tinto does not have to provide access to the
Hamersley and Robe lines to Fortescue or any other
access seeker.

By Fortescue’s own admission, Fortescue’s plans to
expand its operations in the Pilbara region does not
depend upon access to either of Rio Tinto’s or BHP’s
lines because Fortescue has the funding to build its own
railway lines.” While the decision may not prevent
Fortescue from providing those services, it makes it very
difficult for those access seekers that are new to the
market and that do not have the financial means to
produce a duplicate facility.

The decision of the court in adopting an economic
feasibility test has significant implications for any future
assessment or application of Pt IIIA of the Act and other
access regimes.

For a Minister or Tribunal considering whether to
declare a service, the economic feasibility test is easier
to apply than alternative tests because it focuses on the
facts and participants in the marketplace, and does not
require an evaluation of relative productive efficiency.

Prospective access seekers or providers now have a
greater degree of certainty with respect to the factors
which need to be considered by a Minister or Tribunal in
declaring a service.

However, the court recognised that this is a much
narrower test, possibly limiting the power of the Minis-
ter or Tribunal to declare a service, and is likely to lead
to a duplication of resources. These concerns have been
raised by the NCC and are likely to be debated in the
future.
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To the High Court?

Fortescue and the NCC have applied to the High
Court for special leave to appeal the Full Court’s
decision. There is no word yet on whether the High
Court will hear appeals filed by Fortescue and the NCC
from the Full Court’s decision.

Michael Bradley,

Managing Partner,
michaelb@marquelawyers.com.au,
and

Jessica Vartuli,

Senior Associate,
Jessicav@marquelawyers.com.au,
Marque Lawyers,
www.marquelawyers.com.au
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Pilbara Infrastructure Pty Ltd v Australian Competition Tribu-
nal (2011) 277 ALR 282; [2011] FCAFC 58; BC201102737,
Keane CJ, Mansfield and Middleton JJ.

Re Fortescue Metals Group Ltd (2010) 271 ALR 256; 242 FLR
136; [2010] ACompT 2; BC201005122.

Above note 1 at [75].

Above note 1 at [100].

Above note 1 at [102].

Above note 1 at [116].

Fortescue, “Response to Full Federal Court decision on appeal
against Australian Competition Tribunal decision on Hamersley
and Robe railways”, ASX release, 4 May 2011, available at
www.fmgl.com.au/IRM/Company/ShowPage.aspx/PDFs/
2279-75890091/ResponsetoFederalCourtDecision.
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Misleading or deceptive conduct and public

debate

Philip H Clarke DEAKIN UNIVERSITY

The history of the statutory prohibition of misleading
or deceptive conduct,' introduced into Australia by s 52
of the Trade Practices Act 1974 (TPA) and now enshrined
in s 18 of the Australian Consumer Law (ACL),> has
been one of almost uninterrupted expansion. With only
two notable exceptions, the scope of the prohibition has
been gradually broadened by judicial decision and by
statute, with the result that it now has the potential to
apply to an unprecedented range of activity. As a general
proposition, this is to be welcomed; misleading or
deceptive conduct is not meritorious conduct and the
contribution made by the prohibition to cleansing our
markets of unscrupulous advertising and to creating a
simplified means of obtaining redress in cases of serious
misrepresentation is to be applauded. However, particu-
larly since the decision of the High Court in Houghton
v Arms,® it now has the potential also to expose to
liability advocacy groups and other participants in pub-
lic debate to a degree that may be unappreciated and
unwelcomed. The purpose of this article is to examine
some of the situations in which this may occur and the
impact that the case may have on public debate.

The scope of the prohibition

When introduced in 1974, the prohibition of mislead-
ing or deceptive conduct was envisaged as being merely
one of a number of provisions designed to ensure that
corporate businesses deal with consumers honestly and
fairly.* However, the breadth of the language used in
s 52 and a desire to increase the range of those caught by
the prohibition has seen its scope expand considerably.
Thus, its “wide terms and its generality”” have led the
courts to determine that it is not restricted to public
representations, but can also apply to conduct occurring
during private negotiations;® that it can be invoked by
businesses as well as by consumers and their represen-
tatives;’ that it can be used by persons who are not the
direct victims of the conduct in question and who have
not suffered any personal loss or damage as a result of it
occurring, as well as by those who have:® that it does not
require a course of dealings but can be invoked in
respect of a single transaction;’ and that it is not
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restricted to conduct pursued for profit, or that was
intended to mislead or deceive, but can apply also to
accidental'® or gratuitous'' misleading conduct.

The scope of the prohibition was also greatly expanded
during the 1980s and early 1990s by the introduction of
Fair Trading Acts in each state and territory that included
a provision which was identical to s 52, but which was
directed to all persons, rather than merely to corpora-
tions. This expansion has been continued into s 18 of the
ACL, which likewise applies to all persons. As a result,
the prohibition has the potential to apply to everyone,
their status of being incorporated, or not, being relevant
only in relation to which statute a person aggrieved by
their conduct will seek to invoke: if they are incorpo-
rated, liability can arise under s 18 as a matter of
Commonwealth law;'? if they are not, liability can arise
under s 18 as a matter of the law of the state or territory
having jurisdiction over the matter.'?

It is suggested that this expansion advances the policy
objectives of the TPA and now the CCA, set out in s 2 of
the CCA. While these objectives include protecting
consumers, they extend also to enhancing “the welfare
of Australians” through promoting “fair trading” gener-
ally. This surely includes all trading activity, whether or
not directed to, or involving, consumers and whether or
not undertaken by businesses that are incorporated.
However, what is less clear is whether it also includes
conduct on the part of persons who are not themselves
engaged in any form of trading activity but which
impacts upon the trading activities of others, or has the
potential to do so — for example, the conduct of a public
interest lobby group, or a disgruntled consumer.

Restrictions on the prohibition

The first notable exception to the prohibition’s expand-
ing coverage came in 1984 with the introduction of
s 65A of the TPA. This exempted “prescribed informa-
tion providers” (in broad terms, media organisations)
from its scope in relation to the items they published,
other than advertisements and similar material. It was
enacted in response to cases such as Australian Ocean
Line Pty Ltd v West Australian Newspapers Ltd"* and
Global Sportsman Pty Ltd v Mirror Newspapers Ltd,"
which established that defamatory publications were
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actionable using s 52 of the TPA without the defendant
having access to the defences and qualifications avail-
able at common law in proceedings for defamation. In
short, it prevented s 52 of the TPA being used as an
alternative to a common law action for defamation, but
only where the defendant was a prescribed information
provider; other persons enjoyed no such protection.'® In
significantly improved language, the s 65A exemption
was included in the ACL as s 19.

The second exception concerns the prohibition’s core
requirement — namely, that the impugned conduct must
occur “in trade or commerce” for liability to arise. As
s 18 of the ACL, either as Commonwealth law or as state
or territory law, applies to all persons, this is the only bar
to the prohibition applying universally — ie, to all forms
of conduct and in all situations. For this reason, the
interpretation placed upon it is crucial to the prohibi-
tion’s scope. In the seminal decision in Concrete Con-
structions (NSW) Pty Ltd v Nelson,"” a majority of the
High Court acknowledged that, as a matter of language,
the “in trade or commerce” requirement was capable of
extending the prohibition to all forms of conduct engaged
in when done so in connection with a trading or
commercial activity. However, having regard to the
statutory context in which it is found, their Honours held
that these words constrain the prohibition so that it
applies only to “conduct which is itself an aspect or
element of activities or transactions which, of their
nature, bear a trading or commercial character”'® and
that, as a result, it will not apply to conduct that is
merely incidental to a trading or commercial business
activity.

As the majority appear to acknowledge, in some
instances, on which side of this dividing line a particular
case should fall will be difficult to determine and much
will depend upon its unique facts. This has been amply
demonstrated by subsequent cases, many of which are
hard, if not impossible, to reconcile.'® Furthermore, an
added difficulty in applying the decision is that the
policy reasons underlying it — namely, to avoid s 52 of
the TPA being used to circumvent the statutory compen-
sation schemes established throughout the country to
deal with industrial and motor vehicle personal injury
claims — have no application outside these areas.” As
a result, a more expansive interpretation may well occur
elsewhere, as the High Court’s subsequent decision in
Houghton v Arms illustrates.

Houghton v Arms

This case involved a claim for damages brought by
Arms, based on misleading or deceptive statements
made to him by a company he had engaged to develop
a website for his business. In relation to the company, his
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action was based on s 52 of the TPA; it was successful
and unexceptional. However, he also took proceedings
under the Fair Trading Act 1999 (Vic) against the two
employees of the company (Houghton and Student) who
had actually made the statements in question. At first
instance, this claim failed on the grounds that as Houghton
and Student had been acting merely as employees of the
company, they had not been acting in trade or com-
merce. The Full Court and subsequently the High Court
disagreed. In a brief joint judgment, five members of the
High Court endorsed dicta by Toohey J in Concrete
Constructions v Nelson to the effect that the reference in
s 52 to trade or commerce does not refer to “the trade or
commerce of any particular corporation”.' Conse-
quently, although it will usually be the case, it does not
require the person whose conduct is impugned to be
acting in their own trade or commerce. As a result,
“statements made by a person not ... engaged in trade or
commerce may answer the statutory expression if, for
example, they are designed to encourage others to
invest, or continue investments, in a particular trading
entity”.?* Applied here, this meant that even though the
conduct of Houghton and Student did not occur in their
trade or commerce, the requirement was still met because
Arms was engaging in trade or commerce when they
dealt with him.

Houghton v Arms is a very significant decision in at
least three respects. First, it suggests that the High Court
remains inclined to interpret the “in trade or commerce”
requirement broadly and, in so doing, expand, rather
than constrain, the prohibition’s reach. This follows
from the arguments for and against the point at issue
being at least as evenly balanced as they were in
Concrete Constructions v Nelson and their Honours
adopting, unlike the court in that case, the broader
alternative. It is submitted that had they so wished, they
could, equally consistently with the language used in
s 52, have adopted the narrower interpretation of the
words “in trade or commerce” which would have
required the person whose conduct is impugned to have
been acting in their own trade or commerce. By not
doing so, their Honours indicate a clear preference for
giving the prohibition a broad interpretation, at least in
the absence of policy considerations such as those that
influenced Concrete Constructions v Nelson.

Second, the case has a dramatic impact on accessorial
liability, at least where the victim of misleading conduct
was engaged in related trade or commerce. Previously, it
appears to have been assumed that the individuals who
engaged in misleading or deceptive conduct on behalf of
a corporation could be personally liable for damages
only where they were a “person involved in the contra-
vention”, and hence liable under s 82 of the TPA (now
s 236 of the ACL). For this to occur, their conduct
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needed to fall within one of the limbs of s 75B(1) (now
s 2(1) of the ACL), and this required them to have been
aware of its misleading or deceptive nature. As a result,
unlike the corporation which could be liable without
fault being established on its part,” the individuals
involved could be liable only if they had intentionally
participated in the contravention.>* However, by expos-
ing the individuals who act on behalf of a corporation to
personal liability under a Fair Trading Act, Houghton
v Arms avoids this requirement. As a result, liability can
now arise even where those individuals were unaware
that their conduct was misleading or deceptive and had
taken all reasonable steps to prevent it being so.

The third significant aspect of Houghton v Arms, and
the one most relevant to public debate, is its confirma-
tion that the trade or commerce requirement in the
prohibition of misleading or deceptive conduct does not
mean that the person whose conduct is impugned must
be involved in their own trade or commerce. As noted
above, it was envisaged that persons not otherwise
engaged in trade or commerce could still incur liability
for misleading or deceptive conduct if their conduct
related to the trading or commercial activity of others —
for example, by encouraging investment in “a particular
trading entity”. Although this aspect of the High Court’s
decision had been anticipated in cases such as Advanced
Hair Studios Pty Ltd v TVW Enterprises Ltd,”> Sun
Earth Homes Pty Ltd v ABC,*° Fasold v Roberts*’ and
Meadow Gem Pty Ltd v ANZ Executors & Trustee Co
Ltd,?® the matter had not been previously settled, as a
number of contrary decisions indicate.?

Misleading conduct and public debate

Conduct by entities engaged in businesses

Although established for the purpose of engaging in
trade or commerce and although clearly so engaged in
its other activities, a business that publicly contributes to
the debate of social, economic or political issues, or
which seeks to influence public opinion in a particular
direction, will not be regarded as acting in trade or
commerce where it has no immediate commercial inter-
est in the outcome of its representation and its conduct is
not otherwise commercial in nature. Thus, for example,
in Robin Pty Ltd v Canberra International Airport Pty
Ltd,*® advertisements by the respondent criticising plans
to rezone land near the airport, in Orion Pet Products
Pty Ltd v Royal Society for the Prevention of Cruelty to
Animals (Vic),*" public criticism of certain dog collars,
and in Village Building Co Ltd v Canberra International
Airport Pty Ltd,** advertisements seeking to influence
public opinion and government decision makers in
relation to new flight paths for an airport were held not
to have been published in trade or commerce. According
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to the Full Court in Village, this was because the
advertisements were not related to a commercial rela-
tionship with the persons to whom they were directed,
they were not promoting the services of the airport to
potential consumers, and they were not part of a process
to secure approval to a commercial transaction. It was
also envisaged by Finn J at first instance that this would
remain the case even where the business stood to gain an
indirect benefit from its advocacy, as it might, for
example, from successfully advocating for a general
reduction in business taxation, or for some general
macro-economic reform. On the other hand, advocacy
intended to advance the business’s commercial interests,
or those of its clients, rather than to altruistically
contribute to public debate or understanding, is likely to
be characterised as occurring in trade or commerce.
Tobacco Institute of Australia Ltd v Australian Federa-
tion of Consumer Organisations Incorporated> pro-
vides an example. Here, the Full Court found that the
Institute’s advertisements, arguing that passive smoking
was not harmful, had been published in trade or com-
merce, as they were designed to promote or maintain the
sale of cigarettes and thereby protect the commercial
interests of cigarette manufacturers, rather than make a
learned contribution to scientific debate.

Relevance of purpose

Conduct by those not engaged in business

Statements by a public interest lobby group, or a
person on behalf of such a group, or a private individual
on their own behalf, or a person acting in an official
capacity, may be characterised as occurring in trade or
commerce if the statement concerns the trading or
commercial activities of another person or body, even
though the person or group making the statement is not
themselves engaged in any form of commercial activity.
Although there were a number of first instance decisions
to this effect before Houghton v Arms, there were also a
number expressly, or implicitly, rejecting it. As noted
above, one of the most significant aspects of that case
was the High Court’s acceptance of the view that, in
certain circumstances at least, statements by a person not
themselves engaged in trade or commerce may, never-
theless, still be characterised as being in trade or
commerce and, in so doing, the court’s confirmation of
the former body of judicial opinion.

Although Houghton v Arms made it clear that to be
exposed to liability under s 18 of the ACL, a speaker
does not themselves have to be engaged in trade or
commerce, it left at least two matters for further consid-
eration. The first of these is whether it is sufficient for the
speaker’s statement to be about a business or trading
entity, or whether it must be fo that entity. Cases
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supporting the former, broader, view include Meadow
Gem Pty Ltd v ANZ Executors & Trustees Co Ltd,** in
which Hedigan J held that it was arguable that represen-
tations by a government minister, concerning the finan-
cial position of certain companies, were made in trade or
commerce. Support for this position can also be found in
the example of the conduct that would be caught given
by the High Court itself — namely, statements “designed
to encourage others to invest ... in a particular trading
entity. On the other hand, in TCN Chanel 9 Pty Ltd
v Ilvarity Pty Ltd>*® a case decided after Houghton
v Arms, the NSW Court of Appeal restricted the High
Court’s decision to representations made “in the trade or
commerce of the person to whom the representation was
made”, a restriction consonant with the facts of the case
that had been before the High Court. It is suggested that
the former is the better view. Although it may be easier
to establish the necessary connection with another per-
son’s trade or commerce if the impugned statement is
made directly to them, there is nothing in the court’s
reasoning that compels the restriction. Furthermore, the
policy reasons for allowing the victims of misleading
conduct to utilise s 18 of the ACL apply just as
forcefully in cases where that conduct is about them as
they do in cases where it is directed to them.

The second matter for consideration is the degree of
connectivity that must exist between the impugned
statement and the other person’s business activity for the
statement to be characterised as having occurred in trade
or commerce. So far, the decided cases provide only
some guidance on this issue and it would appear that this
is an area in which much will depend upon the precise
facts in each case and the judgments made by the court
about them. As a result, generalised propositions drawn
from earlier cases to provide pointers for the future
should be treated cautiously. With that caveat, it is
suggested that it is likely that a statement will be
characterised as having been made in trade or commerce
if it specifically and directly promotes a business entity
— for example, by encouraging investment in that
particular business*® or by assuring members®’ of the
public that it is financially sound. Similarly, a statement
specifically and directly attacking a particular business
entity is likely to be so regarded.*®

On the other hand, statements will not be characterised
as occurring in trade or commerce merely because they
relate in general terms to business matters, or might
impact upon business interests. Examples include elec-
tion promises by a professional politician,*® statements
made by a person seeking election to a company
board,*® comments on the outcome of tobacco litiga-
tion,*! policy statements by a government minister,*
comments made in an animal welfare campaign,* a
press release by the Australian Competition and Con-
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sumer Commission concerning orders it has obtained
against a company,** and the delivery of a public
lecture.*’ In the case of official statements, this will be
so even though the person making the statement was a
professional person engaged for reward for that pur-
pose.*®

The dividing line between these two categories may
be difficult to draw in practice and, as noted above, much
will depend on the facts of the particular case. However,
the following considerations appear to be important.
First, whether the statement is made about a particular
business, rather than about a section of the business
community, will be considered. Thus, for example, a
statement accusing a named firm of polluting the envi-
ronment may well be characterised as occurring in trade
or commerce, whereas one made accusing a particular
industry of doing so is unlikely to be so regarded.*’
Second, whether the statement was designed, or intended,
to affect the business about which it was made will also
be considered. Although intention is not relevant to
whether conduct is actually misleading or deceptive, in
so far as a person may be guilty of such conduct even
though they did not intend to mislead or deceive anyone,
a number of cases have referred to the speaker’s inten-
tion in relation to whether or not their conduct occurred
in trade or commerce. Thus, in Houghton v Arms itself,
the example given of conduct that would be in trade or
commerce was expressed in terms of a statement “designed
to encourage” investment (emphasis added).*® In par-
ticular, it is suggested that this consideration may be
relevant when applying Concrete Constructions v Nelson
to determine whether conduct was in trade or commerce,
or merely in connection therewith. A third consideration
is whether the impugned conduct was designed merely
to promote the interests of the speaker, rather than to
affect the interests of the target. Thus, for example, in
Dataflow Computer Services Pty Ltd v Goodman,* it
was held that the respondent’s conduct was not in trade
or commerce because there was no evidence that he
sought “to promote any interests other than his own”.

Conclusion

It is now clear that persons who are not involved in
trade or commerce, but who nevertheless comment upon
commercial matters, will come within the scope of s 18
of the ACL where their comments can be characterised
as being “in the trade or commerce” of those about
whom they were made. Of course, the most satisfactory
way for them to avoid their comments attracting liability
under that provision is to ensure that they are not
misleading or deceptive in the first place. However, as
liability under s 18 is strict, even the utmost care in this
respect cannot guarantee success. As a result, it would be
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advisable for commentators and public interest advo-
cates to also seek to prevent their conduct falling within
the scope of s 18 by framing their comments so that, as
far as possible, they cannot be characterised as being “in
the trade of commerce” of another entity. In this con-
nection, the considerations identified above are espe-
cially relevant.

Philip H Clarke,
Emeritus Professor Law,
Deakin University

Footnotes

L.
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The prohibitions in question also prohibit conduct that “is
likely to mislead or deceive”; however, for ease of expression,
reference is made only to conduct that is “misleading or
deceptive”.

The Australian Consumer Law (ACL) is set out in Sch 2 of the
Competition and Consumer Act 2010 (Cth); most of its
provisions came into operation on 1 January 2011: see Trade
Practices Amendment (Australian Consumer Law) Act (No 2)
2010, s 2(1).

Houghton v Arms (2006) 225 CLR 553; 231 ALR 534; [2006]
HCA 59; BC200610333 at [34].

According to the Attorney-General, Senator Murphy, who was
responsible for introducing the TPA, s 52 was designed to
ensure that “the law is not to be continually one step behind
businessmen who resort to smart practices”: see Senate Hansard,
30 July 1974.

See Hornsby Building Information Centre Pty Ltd v Sydney
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Regulations about defects warranties under the

ACL: major failure?

Hannah Marshall and Daphne Aung MARQUE LAWYERS

By now, you’ve probably heard quite a lot about the
legislation formerly known as the Trade Practices Act
1974 (Cth) and its highly acclaimed second Schedule,
the Australian Consumer Law (ACL).

As it turns out, there are quite good reasons why the
legislation wasn’t named the Australian Easy Compli-
ance for Businesses, Especially Small Businesses, Law.
If the unfair contracts rules weren’t enough, now there
are incoming rules about warranties against defects that
sit somewhere on a sliding scale between “mildly
confusing” and “horrible nightmare”.

From 1 January 2012, businesses that choose to offer
a warranty against defects to consumers will have to
comply with some new regulations. There are rules
about the kinds of information that must appear in the
warranty. There’s also some particular wording, let’s call
it the special wording, to include.

The new regulation raises a few questions. Does
everyone have to start using this special wording? What
about business that supply services? Is this another
consumer guarantee?

Don’t sweat it. We’ve put together a survival guide.

Consumer guarantees v warranties against
defects

There are several components to the ACL. One
component imposes some specific “consumer guaran-
tees” on the supply of goods or services to consumers.
The consumer guarantees relate to the quality and
usefulness of goods and services, generally speaking.

The consumer guarantees apply across the board. You
can’t avoid them. You can’t do anything that suggests
you might not comply with them. They are non-
negotiable and the Australian Competition and Con-
sumer Commission (ACCC) is serious about enforcing
them.

A different component of the ACL allows for the
regulation of defects warranties, where a business chooses
to offer one. The defects warranties regulations are
distinct from the consumer guarantees under the ACL.
To be clear, the ACL does not oblige businesses to offer
defects warranties. The regulation just requires you to
meet the information requirements and include the
special wording in your defects warranty, if you offer
one.
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What is a defects warranty?

Some businesses choose to offer extra warranties on
top of the consumer guarantees. They normally say
things like “the manufacturer will repair or replace the
goods if a defect occurs within the warranty period” (or
words to that effect).

If you want to get technical, s 102(3) of the ACL
says:

A warranty against defects is a representation communi-

cated to a consumer in connection with the supply of goods

or services, at or about the time of supply, to the effect that

a person will (unconditionally or on specified conditions):

(a) repair or replace the goods or part of them; or

(b) provide again or rectify the services or part of them;
or

(c) wholly or partly recompense the consumer;

As of 1 January 2012, if a business offers one of these
defects warranties with its goods or services, then it
must comply with the new regulations about defects
warranties. It’s an offence if it doesn’t comply.

Here are the requirements:

e The warranty must be in a document that is
transparent. Not in the literal sense. It must be
presented clearly and simply, and be easy for
consumers to understand.

e The warranty must state:
— the details for the person who gives the war-
ranty;
— what the business and the consumer must do for

a claim under the warranty, and set out the
procedure for making claims;

— the time for which the warranty applies;

— who bears the cost of claims under the war-
ranty; and

— that the business gives the warranty in addition
to the other rights and remedies available to
consumers under the ACL.

* The warranty must include the following wording
— the “special wording”:

Our goods come with guarantees that cannot be
excluded under the Australian Consumer Law. You
are entitled to a replacement or refund for a major
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failure and for compensation for any other reason-
ably foreseeable loss or damage. You are also
entitled to have the goods repaired or replaced if the
goods fail to be of acceptable quality and the failure
does not amount to a major failure.

What about services?

The general requirements for defects warranties are
easy enough to understand. The hard part is the special
wording. It clearly only contemplates the supply of
goods, and not services. But a defects warranty by
definition can relate to services as well as goods.

For businesses that supply services to consumers, this
is all a bit confusing. Including the special wording in a
defects warranty for services is only likely to confuse
consumers. But, under s 192 of the ACL, it’s an offence
not to include the wording in the warranty document.
The penalty is up to $50,000 and it’s a strict liability
offence.

It seems to us that service providers have a couple of
options. The first one is not to offer a defects warranty in
the first place. This avoids the issue altogether. The
consumer guarantees would obviously still apply. The
downside is that the business doesn’t get the opportunity
to use the defects warranty as a means of distinguishing
itself from its competitors.
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If a service business wants to provide a defects
warranty, then it needs to get a bit clever. Here’s what we
recommend. First have the business include the special
wording, in the context of “if” it provides goods. Then
include some further wording to the effect that the
business normally provides services, and state that
similar guarantees exist for services under the Australian
Consumer Law. Finally, write to the ACCC and ask it to
recommend an amendment to the regulation because it’s
giving you a headache.

Hannah Marshall,
Senior Associate,
hannahm@marquelawyers.com.au, and

Daphne Aung,

Senior Associate,

daphnea@marquelawyers.com.au,
/ Marque Lawyers,

www.marquelawyers.com.au
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Review of the ACCC publication Professions
and the Competition and Consumer Act

Toby Boys HOLDING REDLICH LAWYERS

The Australian Competition and Consumer Commis-
sion (ACCC) has published a guide entitled Professions
and the Competition and Consumer Act."

According to the ACCC, the publication discusses the
issues commonly faced by professionals and profes-
sional associations under the Competition and Con-
sumer Act 2010 (Cth) (CCA) and “outlines simple steps
professionals and their representative associations can
take to minimise the likelihood of breaching the CCA so
that they can focus on their main role of providing
professional services to Australian businesses and con-
sumers”.?

Obligations on professionals

While the ACCC’s publication notes that profession-
als are in some ways unique (eg, by maintaining a focus
on professional standards), in reality, when it comes to
the CCA, the issues faced by professionals are no
different from the issues faced by every other business.
All professions and businesses have competitors and
there can be a great temptation for business people and
professionals alike to engage in anti-competitive prac-
tices in order to maintain their market position and their
profits.

Although the CCA applies primarily to corporations,
individuals (as sole traders or in partnerships) may be
liable by reason that they have been “knowingly con-
cerned” in the contravention of another person or by
reason of the equivalent state provisions.

The provisions of the CCA that are identified in the
ACCC’s publication as being of particular importance to
professionals are:

» cartel conduct: price-fixing, market allocations,
bid rigging and output restrictions;

* exclusive dealing agreements: anti-competitive
restrictions are placed by a professional on the
supply or acquisition of products or services by
another professional or a consumer;

e primary or secondary boycotts: exclusionary
agreements made between competitors;

¢ the Australian Consumer Law (Sch 2 to the
CCA): engaging in misleading and deceptive
conduct, making false representations or including
unfair contract terms in consumer contracts; and
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¢ Pt IVA of the CCA: unconscionable conduct.

Those provisions apply equally to professionals and
other business people, but there will be different consid-
erations for the court in each case, including the nature
of the goods or services provided, the type of profes-
sional or business person involved, the nature of the
industry, and consumers of those goods or services.

Professional associations

The ACCC'’s publication also focuses on the position
of professional associations.

It is fair to say that the obligations of professional or
industry associations under the CCA are not as well
documented as the obligations of the members that the
associations represent and, of course, it is often the case
that CCA breaches arise due to ignorance of the require-
ments.

For that reason alone, the ACCC’s effort to shed light
on the obligations of professional associations under the
CCA ought to be applauded.

As the ACCC points out, professional associations
are in a unique and important position. While profes-
sional associations work to improve and promote the
interests of their members, set standards of conduct and
provide training, ultimately their members are competi-
tors and the activities of professional associations there-
fore present opportunities for their members to come
together and be tempted to engage in illegal restrictive
trade practices.

As demonstrated by cases such as Australian Com-
petition & Consumer Commission v Tasmanian Salmonid
Growers Association Ltd® (a case example used by the
ACCC 1in its publication), industry associations can be
equally liable for anti-competitive conduct. In that case,
an incorporated salmon growers association was found
to have been knowingly concerned with anti-
competitive conduct and therefore liable under s 75B of
the Trade Practices Act 1974 (Cth). The salmon growers
association encouraged an agreement among members
to reduce the salmon stocks so as to maintain market
prices.
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Moreover, because professional associations set stan-
dards and codes of conduct for the profession, associa-
tions have the ability to set barriers for entry which, if
unreasonable, can restrict competition in the market.

The ACCC'’s publication, therefore, focuses on vari-
ous activities that a professional association may be
involved in and gives guidance as to the CCA issues that
might arise.

The issues covered in the publication are the follow-

ing:
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Professional standards: The ACCC publication
comments that codes of conduct developed by the
professional association may benefit both its mem-
bers and consumers — for example, by setting
standards for dealings with clients. The ACCC
publication states, however, that “professional asso-
ciations should ensure that the rules are transpar-
ent, that they do not relate to pricing policies and
that any disciplinary procedures are not exclusion-
ary in any way — restricting and reducing com-

petition in the industry”.*

Recommended prices: The publication states that
a professional association should not require (either
directly or indirectly) members to follow a recom-
mended price guide. Instead, the association should
ensure that recommended prices are published as
“information only” and ensure that members under-
stand that they must independently determine the
prices to charge for their services.

Advertising: The ACCC says that associations
should educate members about advertising that
may be misleading and deceptive, or confusing or
overly complicated. The publication also says that
any restrictions on the types of advertising con-
ducted by members should be in the interests of
consumers and not simply be used as a way to
restrict the way that individual professionals pro-
mote their professional skills;

Restrictions on memberships: While the ACCC
accepts that membership requirements serve to lift
standards and thereby ultimately protect consum-

ers, the publication says that restrictions on mem-
bership should be transparent, reasonable and not
SO onerous as to create an unnecessary barrier to
entry.

Education: The ACCC says that professional
associations have a responsibility to educate their
members, promote behaviour that is compliant
with the CCA, and minimise the risk of using the
association network and professional events for
anti-competitive purposes.

Unfair contract terms: Professional associations
should ensure that they provide standard contracts
for transactions with consumers that do not con-
tain terms which breach the unfair contracts term
provisions of the Australian Consumer Law. Of
course, that may be a matter more easily said than
done, particularly considering that the question as
to whether a term is unfair will depend heavily on
the individual circumstances of the member, the
customer and the transaction being undertaken.

Finally, the ACCC’s publication provides some infor-

mation as to the process for obtaining ACCC authorisa-
tions and giving notifications of otherwise anti-
competitive conduct.

Toby Boys,

Partner,
toby.boys @ holdingredlich.com.au,
Holding Redlich Lawyers,
www.holdingredlich.com.au

Footnotes

1.
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ACCC, Professions and the Competition and Consumer Act,
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Above note 1, p iv.

Australian Competition and Consumer Commission v Tasma-
nian Salmonid Growers Association Ltd (2003) ATPR 41-954;
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News update: Competition and Consumer News

ACCC: Coles discounting of house brand
milk is not predatory pricing

The Australian Competition and Consumer Commis-
sion (ACCC) announced today that it considers there is
no evidence that Coles has acted in breach of the
Competition and Consumer Act 2010 (Cth) (CCA).

“The major impact of the reduction in milk prices
since January seems to have been a reduction in the
supermarkets’ profit margins on house brand milk. These
price reductions have benefited consumers who pur-
chase house brand milk,” said ACCC Chairman Graeme
Samuel.

The ACCC has been conducting industry-wide enqui-
ries with dairy market participants — including industry
associations, milk processors, supermarkets and inde-
pendent retailers — to assess whether Coles is, or has
been, in breach of the two predatory pricing provisions
of the CCA.

Section 46(1) prohibits businesses that have substan-
tial market power from taking advantage of that power
for the purpose of (a) eliminating or substantially
damaging a competitor; (b) preventing the entry of a
person into a market; and/or (c) deterring or preventing
a person from engaging in competitive conduct in a
market.

Section 46(1AA) prohibits businesses with a substan-
tial share of a market from selling goods or services for
a sustained period at a price below the relevant cost of
supply. As with s 46(1), to breach this provision there
must be evidence that a business acted with an anti-
competitive purpose.

“It is important to note that anti-competitive purpose
is the key factor here. Price cutting, or underselling
competitors, does not necessarily constitute predatory
pricing. Businesses often legitimately reduce their prices,
and this is good for consumers and for competition in
markets,” Mr Samuel said.

ACCC enquiries have revealed evidence that Coles’s
purpose in reducing the price of its house brand milk
was to increase its market share by taking sales from its
supermarket competitors, including Woolworths. This is
consistent with what the ACCC would expect to find in
a competiti